membership, and not from intrinsic economic conditions, the impact on these countries has been especially severe, raising the cost of end products (such as essential medicines and educative materials) without providing significant compensatory benefits in the form of new sources of revenue.
Somewhat less apparent, but no less important, is the effect of this asymmetric approach on the developed world. Knowledge production is a cumulative enterprise; the storehouse of information does not grow unless creators have the freedom to learn from, and build on, earlier work. Especially in sectors engaged in generating fundamental cultural and scientific advances that are traditionally sources of important spillover benefits, the inability to control the rising costs of intellectual inputs is potentially chilling. Nor is it optimal for international agreements to freeze the law of innovation when the output and organization of creative enterprises change over time.
This Essay is mainly designed to make a case for using the next Round of GATT negotiations to add explicit user rights to the Agreement. It ends with a short section that suggests sources for these rights and begins an exploration of what they should comprise.
I. THE CASE FOR USER RIGHTS
The problem of the "one-way ratchet"' at the international level has been identified by others, and at least two moves to correct the problem within the existing GATT framework have been suggested. One is to stress the aspirational sections of TRIPS. Article 7, for example, refers to "the mutual advantage of producers and users of technological knowledge"; it also speaks of a "balance of rights and obligations" and "social and economic welfare."" Article 8(1) talks of public health and promoting "the public interest in sectors of vital importance. ' When TRIPS cases have gone to WTO dispute resolution, panels have, in fact, referred to these provisions favorably.! However, experience with the aspirational aspects of other constitutive agreements suggests that this approach has its limits. Institutionally, dispute resolution panels and the Appellate Body are, at best, courts. They are not well positioned to engage in the kind of lawmaking that can forge delicate balances among interests and create equilibria durable over a range of factual circumstances." Infusing content into precatory statements is, in any event, difficult, especially when antithetical interests are explicitly codified. As experience demonstrates, the bite of such provisions tends to ebb and flow over time.' The sort of long-term investments that are required to fund innovation cannot easily tolerate a legal environment that fluctuates so readily.
Illustrative is the aftermath of the Doha negotiations, which (in part) addressed the problem of providing essential medicines to less developed countries. These countries are experiencing a health crisis and can, accordingly, take advantage of Articles 7 and 8, as well as a provision of the Agreement that permits compulsory licensing for health needs." However, there is a proviso in the compulsory licensing section permitting only compulsory licensing that is "predominantly for the supply of the domestic market of the Member."' 2 If read to apply to actions taken to deal with medical issues, this proviso means that members that lack the facilities to manufacture pharmaceuticals cannot provide for their citizenry. 11 See TRIPS Art 31(b) at 334 (cited in note 1) (stating that the requirement of permission to use patented technology may be waived in cases of national emergency). See also id Art 27(2) at 333 (stating that patentability can be denied to protect health).
12 Id Art 31(f) at 334.
The Doha meeting ended in November 2001 with a declaration recognizing the gravity of the problem and committing the membership to solving it by the end of 2002.'" By that date, Perez Motta, Chair of the TRIPS Council, had indeed proposed a solution. Significantly, however, he did not use the aspirational provisions of Article 7 or 8 to argue that the proviso was inapplicable to health crises. Instead, he proposed that developed countries waive application of the proviso so that countries (such as India and Brazil) with generic drug industries could supply drugs to other members. He also suggested that production could be facilitated by allowing one member of a regional group (such as the African nations) to manufacture for the entire region." As of this writing in late 2003, however, proposals along these lines are just beginning to be implemented.
Apparently, right holders are reluctant to support an approach that fosters the development of new manufacturing capacity." Public-regarding precatory language is, in short, unavailing when there are provisions that explicitly support proprietary interests.
A second way to combat the one-way ratchet is to tease a theory of 
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This idea has also received support from the Appellate Body,' 9 but, again, the approach is limited. For one, it requires either that a country have experience with intellectual property protection or sufficient human capital (in the form of legal talent) to codify wiggles into law. Many developing countries lack both. Without adequate counsel, they may choose to meet their TRIPS obligations by simply transcribing its mandates into law. As an example of where this could lead, consider trade secrets: since TRIPS does not mention a right to reverse engineer, transcription would create a level of protection surpassing that found in the United States, where the right to copy is privileged.
2 ' It is true that the drafters anticipated this problem: the Agreement requires developed countries to furnish other members with technical assistance, including in the preparation of domestic legislation relating to intellectual property protection.' However, anecdotal evidence (such as the choice of Hilary Rosen, a former chief executive of the Recording Industry Association of America, to draft copyright law for Iraq 2 2 ) suggests that the countries in a position to provide assistance do so on their own terms; that is, they help implement highly protectionist regimes, without regard for the actual needs of developing nations.
Another problem is that developing a federalist approach, one that is capable of application in the dispute-settlement environment of TRIPS, requires a thick understanding of institutional structure, capabilities, and design. The WTO is itself immature and includes members who are new to intellectual property protection, to a market-based economy, or even to the rule of law. The European Union's experience with constitutionalizing a theory of federalism demonstrates that developing a coherent vision is exploit such local autonomy as it retains" under TRIPS and structure its local intellectual property regime to "promote both innovation and competition"). In developed countries there are also other dynamics at play. The flexibility that TRIPS gives to member states is couched in terms of the effects that national measures have on the interests of right holders (the three-part tests are examples). As we saw, when the focus is on intellectual property rights, the analysis tends to skew in favor of proprietary concerns." Furthermore, user interests can be protected by deference to local law only if local lawmakers retain the resolve to promote user values. That resolve can easily dissipate in the welter of international lobbying. In that arena, public choice problems are exacerbated because right holders have so far proven better able than user groups to put their demands before multiple legislatures and international lawmakers.
-' Once one of these bodies gives in to right-holder demands, other lawmakers are easily forced along, either through explicit reciprocity requirements in the relevant legislation or out of fear that they will relinquish a leadership role in developing world innovation policy.-More generally, as Robert Merges has recently pointed out, there has been a baseline change in intellectual property thinking. Competition was once the norm, and intellectual property rights were regarded as the exception. However, in recent years, "the labor-equals-property principle" has come to dominate, with the result that the proper baseline is to protect all manner of creativity. See Sell, Private Power, Public Law at 96-100 (cited in note 2) (discussing the influence of private sector actors in the policymaking process).
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Examples of this dynamic can be found in the Semiconductor Chip Protection Act, 17 USC § 914 (2000) (extending protection only to nationals of countries that have enacted or are enacting similar protection), and in Europe's database directive, Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the Legal Protection of Databases, 39 Off J Eur Communities (L 77) 20,24 recital 56 (Mar 27,1996) (specifying that the right applies to databases whose makers are nationals or habitual residents of third countries "only if such third countries offer comparable protection to databases produced by nationals of a Member State"). [71:21
These problems suggest that the user side of the equation requires attention, that the WTO system must begin to recognize substantive maxima on the scope of available protection, " or, as David Vaver has proposed, explicit user rights) Clearly, the hostility to implementing the public-regarding sentiments of the Doha Agreement indicates the difficulty involved in making such a move. However, if Merges is right and baseline expectations have shifted, then the law should adapt to reflect that change. User access did not need specific delineation when it was the background rule; only the exceptionalism of intellectual property rights required express definition. But if the new background is proprietary control, then the exceptionalism of user rights now needs to be embedded into positive law.
The question, then, is how the system should be structured to recognize positive rights. Institutionally, it cannot easily be effectuated through the dispute resolution process. Not all of the jurists on WTO panels and the Appellate Body come from a common law tradition; indeed, as a formal matter, their decisions are not binding in subsequent disputes.' The WTO membership, which comprises countries with a variety of intellectual needs, is thus better suited to the task. Negotiations could be used to air the various interests involved and to identify the situations where clashes are likely to arise. The drafters would have a full panoply of tools available to achieve durable solutions." Admittedly, it is unusual for new rights to be recognized for the first time at the international level. In most cases, international law incorporates positions that were pioneered in a domestic context." However, the globalization of intellectual property usage makes TRIPS a place where that tradition could, and should, be broken. Significantly, there is a growing community of users mobilizing for the next Round." These players have experience with the problems engendered by the current instrument and have watched international debates tilt local lawmaking in increasingly protective directions. Thus, they can appreciate not only the substantive benefits of user rights, but also the value of using international codification as a precommitment strategy for nations inundated by right-holder lobbying.
Aside from skepticism about, or hostility to, user rights, opposition to codifying them is largely based on a quasi-contractual view, in which each member is seen as consenting to TRIPS based on its perception of the benefits and costs that flow to it from the GATT as a whole. Under this view, adding user rights would give countries that had "won" with respect to other matters in the GATT additional benefits in the form of increased access to intellectual property (and conversely, it would take advantages away from members that had sacrificed other interests in exchange for the right to market intellectual property). Thus, for example, it is said that the United States relinquished markets in raw and manufactured goods in order to reap profits from creative goods. As a result, it is argued, Africa should not now be allowed to renege on that deal, essentially effecting a transfer of wealth, by gaining access to patented pharmaceuticals in violation of the express terms of the current Agreement.
There are several flaws in this analysis. At the most elementary level, there is a(nother) baseline problem. Intellectual property law creates rights to exclude, not to exploit. The lack of a paying market does not signal a violation of TRIPS. Nor does it identify a transfer of wealth: no one experiences a loss when products are distributed at cost to those without the means to pay supracompetitive prices." More generally, the GATT (and TRIPS) is intended to change over time, to reflect new needs and political realities. It would be particularly perverse to read the GAIT as preventing the African nations from jump-starting regionalization when Europe has several members whose own prosperity is directly traceable to a similar effort, an effort that was pursued at a time when it was thought by some to be in violation of GATT obligations.'6
Most importantly, the notion that members "consented" to the current Agreement is specious. Unlike former versions of the GATT, the Uruguay Round required nations to agree to every instrument. Those in need of markets for raw and manufactured products had little choice but to sign on to TRIPS, no matter how antithetical intellectual property law 35 Compare Brown v Legal Foundation of Washington, 123 S Ct 1406,1419-20 (2003) (holding that legal clients do not experience a compensable taking when the interest from escrow accounts is used for legal aid because "any pecuniary compensation must be measured by ... net losses rather than the value of the public's gain"). 36 See Lowenfeld, Public Controls on International Trade § § 3.11-3.13 (cited in note 5) (calling recognition of the European Economic Community a "de facto renegotiation" of the GATT).
was to their needs. Thus, as a procedural matter,joining TRIPS should be seen as more coercive than consensual." ' Substantively, the unconscionability of the "deal" is equally evident. Free trade is premised on a theory of comparative advantage. World wealth grows when each nation specializes in what it does best. On the whole, however, comparative advantages are amenable to change. The decision to forgo the manufacture of, say, automobiles is not permanent.
Should a nation decide it no longer wishes to rely on foreign supply, or should the market for motor vehicles grow more lucrative, there is nothing in the GATT to prevent the citizens of that nation from entering the automobile sector." The same is not true of intellectual property. Innovation is knowledge-intensive. Educating a citizenry to the level where it is technically and culturally sophisticated enough to innovate at globally competitive levels may become prohibitively expensive once intellectual property rights are recognized. Thus, unless some concession is made to user interests, any nation that is now behind will likely stay there.' " The countries that joined TRIPS may not have foreseen this problem. The rhetoric at the time was that intellectual property protection made a country safe for technology transfer, that recognizing these rights would attract foreign investments in local infrastructure and human capital. But that has not happened. Turn-key plants move from one country to another, depending on the cost of labor. In addition, commodification and subsequent importation of intellectual property-intensive products can put local manufacturing facilities out of business." TRIPS, in short, deprives developing countries of the ability to use the precise strategies that developed countries followed on their paths to prosperity.' 2 Changing 37 See Sell, Private Power, Public Law at 40 (cited in note 2) (explaining that the United States used access to its domestic markets to coerce "other countries into adopting and enforcing stricter IP policies"). 38 For raw goods the analysis is different, as natural endowments do not change over time. However, markets for raw goods do change, so even here comparative advantages are not necessarily entrenched.
39 Another solution is to redefine intellectual property to include products that developing countries have to sell-folklore, folk remedies, and geographical indications. That effort is ongoing. but it is not likely to yield resources that will raise the prosperity of these countries significantly. See The United States, for example, did not recognize foreign copyrights until it became a net exporter of copyrighted materials. In general, books published in English before 1986 were copy-the instrument would not effect a taking; it would right an unanticipated wrong.
II. THE CONTOURS OF USER RIGHTS
A few user rights can be found in the TRIPS Agreement itself. For example, Article 9(2) prohibits the extension of copyright to "ideas, procedures.... and such," and Article 10(2) limits database protection "to the data itself."" User interests would receive some protection by extending the principles underlying these provisions to other intellectual property areas, to create, for example, a distinction between an idea and its embodiment in a patented invention." However, focusing overmuch on existing provisions could equally raise the argument that they are the only substantive limitations possible." Thus, if one posits that user rights should be added, it is important to broaden the search.
One might think that it would be easy to compile a wish list of user rights. After all, American academics have spilled much ink on questions of user access to intellectual property. A moment's thought reveals, however, that the task is not so straightforward: core protections for users are, on the whole, not found in intellectual property laws themselves, but rather in other law or, more obscurely, embedded in the structure of the legal regime as a whole. Indeed, for developing countries, this is an important part of the problem. Because these states lack the background rules that developed countries take for granted, the bases for limiting the scope of rights, or for implying user protections into law, are largely absent. For that reason, examining the provisions of the law in developed countries that generate protections for users is a helpful step.
As to American law, the First Amendment is a good place to begin. Although not often cited in intellectual property decisions, free speech guarantees form a backdrop to judicial consideration of several important intellectual property issues. 6 For example, the idea/expression dichotomy in copyright law and the fair use provision in copyright and trademark rightable only if they were manufactured in North America. See 17 USC § 601 (2000). Both of these strategies are now prohibited by TRIPS. See Sell, Private Power, Public Law at 9 (cited in note 2) (explaining that the development path of industrialized nations, involving the appropriation of others' intellectual property, is now barred to industrializing countries by TRIPS);Thomas Bender and David Sampliner, Poets, Pirates, and the Creation ofAmerican Literature, 29 NYU J Intl L & Polit 255 (1996-1997) (analyzing how early U.S. copyright law and the widespread practice of piracy of intellectual property contributed to the development of American cultural industries).
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TRIPS Arts 9(2), 10(2) at 325 (cited in note 1). [71:21
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law are generally interpreted in a manner that avoids the need for constitutional adjudication. In patent law, certain subject matter restrictions may have a similar effect. 7 Moreover, the longstanding norm against suing academics for patent infringement may be interpreted as deference to a principle of academic freedom or a right to experiment. Analogously, the penumbral rights to privacy evoked by combining the First Amendment with other constitutional guarantees may help explain the preference for bringing contributory infringement and vicarious liability suits over direct actions against private copying" or the limitation of performance and display rights to public activities. 49 Such considerations may also provide the impetus for an expansive view of what constitutes fair use in the private arena." Reconceptualized, these laws, norms, and traditions argue for rights of access to, and use of, core scientific principles, factual material, and features of nature -that is, to "pure knowledge about the physical world."" They also suggest that certain uses should be privileged: those with high spillover benefits (such as scholarship and research)," and perhaps even certain activities (such as copying) that are carried out for purely private use.
Although the First Amendment is the background rule that most
American observers would consider first, some commentators in developing countries are more troubled by the absence of antitrust laws. The TRIPS Agreement recognizes that members may need law to control the abuse of intellectual property rights, 3 but countries that did not have en- ample, at a recent conference, a participant from the Philippines claimed that nonpatented seeds are difficult to purchase there because patent holders regularly impose exclusive-dealing requirements: sellers must agree not to sell the goods of rival suppliers. Even in developed economies, the appropriate balance between intellectual property rights and competition law is never entirely certain," which makes the articulation of positive limits on what patentees can do universally desirable.
Some have suggested that because most patentees come from developed countries, anticompetitive conduct could be constrained by allowing users in developing countries to sue in the patentee's home court, claiming that its actions violate the law of the forum. ' " That approach would clearly bring developed competition law into play and eliminate some of the need to create legal infrastructure in developing countries. However, because the law in developed countries is not always clear, and because law is usually applied extraterritorially only in the unusual situation in which conduct has far-flung effects, this procedure is not likely to reach any but the most egregious situations. There are also those who would add antitrust law to the WTO's agenda (often, for reasons having to do with trade distortion and not intellectual property policy), but that too appears to be a rather remote eventuality. Instead, the WTO's commitment to intellectual property could be exploited by amending TRIPS to create user rights that limit the power of right holders in ways that mimic the effect of competition laws. For instance, rights could be articulated to protect participants in secondary markets (a right to refurbish patented products, or a right to deal in patented parts). To the extent that the problem in developing countries is inappropriate leveraging of patent rights, the United States and European Union guidelines on intellectual property licensing are useful resources.-Thus, one could envision a right to be free of unreasonable (or anticompetitive) exclusive dealing arrangements, tie-outs, grant backs, and the like. Purely structural protections for user interests may be unique to the United States. They include sovereign immunity and preemption doctrine. The former, which is based on the Eleventh Amendment, apparently permits state universities to make some unauthorized uses of protected works. 7 Although such uses technically violate intellectual property laws, states are immune to actions for damages in federal court, the only place where patent and copyright infringement actions can be brought. Of course, long-term usage could be stopped with an action for injunctive relief. ' " However, some forms of intellectual property-biotech research targets, for example-can be fully exploited through brief usage, making an injunction irrelevant. The flexibility that sovereign immunity gives to state institutions could be duplicated in TRIPS by recognizing rights for special users, such as those engaged in socially important activities or those that cannot internalize enough of the benefits that flow from protected works to pay for their usage of them. Such rights would also be useful in developed countries that lack structural immunities. They would, incidentally, help put private universities in the United States back on an equal footing with public institutions.
In the United States, preemption doctrine plays an even more important role in protecting users because it acts as a cap on certain kinds of expansion of intellectual property rights. It controls the extent to which states can recognize exclusive rights outside the bounds set by federal intellectual property legislation. As important, it prevents states from achieving that result indirectly through the enforcement of contracts that undermine the user protections now in place" As with antitrust law, the exact scope of preemption is unclear.6' Nonetheless, some general princi- pies can be discerned. For example, copying unprotected material is presumptively privileged, " and there is a right to be free of a demand for royalties when the term of protection ends.
In addition to these structurally based principles, legislation enacted recently enough to be attuned to the problems of fluctuating background norms and traditions is another source of user rights. For example, the European Software Directive includes the right to make a back-up copy; the right to observe, test, or study a computer program; the right to test for error correction; and the right to "decompile" or reverse engineer."
Similarly, the European Database Directive includes the right to perform acts inherent to normal usage and the right to re-utilize substantive parts of a database. In some cases, these rights come with explicit rules about whether the user protections can be varied by contract." By the same token, it is worth comparing the traditional intellectual property regimes of developed countries to find commonalities (such as fair use and fair dealing) that are not currently phrased as affirmative rights, and that may not reflect identical guarantees, but that nonetheless assure that users have access to innovations.
Beyond these sources, it is up to those studying innovation to formulate positive law to protect the development of knowledge and the equitable distribution of its fruits. The Royal Society has recently proposed several user-protection principles. It would ensure adequate supplies of medicines in the case of pandemics and poverty, coupling that commitment to a method for preventing the backflow of these supplies to markets that can afford to pay.6' As to both developing and developed Interestingly, the Royal Society Report also suggests that user interests could run to nations, rather than to individuals. Thus, it would tie a member state's TRIPS obligations to TRIPS benefits by delaying the duty to implement the Agreement until the time that the member state could enjoy its incentive effects. 7 ' On a similar note, now that it has become clear that commodification can lead to importation rather than domestic manufacture, the wisdom of working rules, which are currently prohibited by TRIPS, should be reevaluated.
The bottom line is this: it will not be easy for users to strike back and release TRIPS from its one-way ratchet in a manner acceptable to nations of varied interests in intellectual property. But until observers begin to focus on the problem of identifying the rights that are needed if intellectual progress is to continue to flourish, a well-reasoned debate cannot begin. It is, accordingly, time to start compiling a list. 5-m-ft-1
